area of the mine which occurred on January 9, and which was
reported by Greenwich*  Upon his arrival at the mine^on
January 10, the inspector visited the D-9 area, but issued no
violations.  Subsequently, on January 16, when he issued the
section 104(a) citation, the inspector did not reenter the
D-9 section before writing the citation.  Still later, on
January 17, the inspector modified the citation to a section
104(d)(2) order, and he did so on the basis of a conversation
with his supervisor without reentering the D-9 section.  The
decision to issue that order was made prior to the inspec-
tor's arrival at the mine on January 17.

Greenwich points out further that the methane accumula-
tion which occurred on January 9, 1985, was never observed or
detected by Inspector Brunatti, and that it was dissipated on
January 10, when he entered the D-9 section.  Greenwich con-
cludes that since no methane accumulation was in existence at
the time the initial section 104(a) citation and the subse-
quent modification to a section 104(d)(2) order took place,
the order was invalid and should be dismissed*

Citing United States Steel Corporation, 6 FMSHRC 1423 at
1437 (June 1984), where the Commission held that an unwarrant-
able failure to comply may be established by showing that the
violative condition or practice was not corrected or remedied*
prior to the issuance of a citation or order, because of indif-
ference, willful intent, or serious lack of reasonable care,
Greenwich asserts that there is no evidence in this case to
support an unwarrantable failure finding.  In support of this
conclusion, Greenwich relies on Inspector Brunattifs findings
of "moderate negligence" with respect to the citation and
order, and his testimony that he did not consider the alleged
violation to be due to "indifference, willful intent, or a
serious lack of reasonable care" on the part of Greenwich.

With regard to the alleged violation of section 75.316,
Greenwich submits that MSHA has failed to establish by any
credible evidence that Greenwich violated its ventilation
plan.  Greenwich asserts that the testimony of foreman Endler
clearly indicated that the ventilation was in compliance with
plan review No. 25 which was in effect at the time of the
citation.  Greenwich points out that Mr. Endler, using various
exhibits, clearly demonstrated that government Exhibit 3-A was
the same as operator's Exhibit 4.  He indicated that opera-
tor's Exhibit 4 showed main intake air coming up the right-
hand entry, reduced air flow coming up the belt entry, and
return air going down the left-hand entry shown in Exhibit 4.
He further testified that the ventilation demonstrated in that
exhibit was the same ventilation as cited by Inspector
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